IN THE OFFICE OF STATE ADMINISTRATIVE HEARINGS
STATE OF GEORGIA

GEORGIA DEPARTMENT OF
INSURANCE,

Petitioner, Docket No.:
OSAH-INS-SAN-1238062-67-KWS
V.

THE NATIONAL BETTER LIVING
ASSOCIATION, INC,, et al.,

Respondents.

ORDER ON MOTIONS TO ALLOW TESTIMONY BY VIDEO CONFERENCE

On June 5, 2013, Petitioner Georgia Department of Insurance (“Department”) filed a
Motion to Allow Witness Testimony to Be Taken by Two-Way Video Teleconference
(“Department’s Motion”). The Department’s Motion seeks an order allowing ten out-of-state
witnesses to testify via two-way video-conference (“TWV”). Four of the witnesses are former
members of the National Better Living Association (“NBLA”), who reside a considerable
distance from the hearing site and who are beyond the subpoena power of the Office of State
Administrative Hearings and the Commissioner. The remaining six out-of-state witnesses are
current or former executives of insurance companies or other insurance-related business entities
that were formerly respondents to this case, but have since settled with the Department.*

Also on June 5, the NHA Respondents® filed a Motion for Alternative Testimony and

Supporting Brief (“NHA Respondent’s Motion””). The NHA Respondents seek an order allowing

! There is no information in the Department’s Motion regarding whether the settlement
agreements with the former respondents include cooperation provisions that would obligate any
of these six witnesses to appear in-person at the hearing in this matter. The parties opposing the
Department’s Motion allege that they do.

2 Respondents National Healthcare Advisors, Health Lead Systems, Prescriptions Savings,
Inc., Jennifer J. Agency, American Health Alliance, Preferred Health Systems, Allied Benefits
Consultants, Healthcare Advisors, LLC, Busted Knuckle-Health Care Resources, CGE



all of the NHA Respondents’ witnesses to testify by telephone or by TWV because they all
reside outside Georgia. Although the NHA Respondents do not identify most of their witnesses
by name or state of residence, they do identify two witnesses — Landon Jordan and Jess Jordan —
and represent that these witnesses are residents of Texas. In addition, the NHA Respondents
indicate that Jess Jordan “will likely be medically unable to travel to Atlanta” for the September
start of the hearing.

On June 14, 2013, the Corpsavers Respondents® and Respondent NBLA filed Briefs in
Opposition to the Departments’ Motion and the NHA Respondents’ Motion. On June 25, 2013
the NHA Respondents filed a Reply in Support of Their Motion to Permit Alternative Testimony.

Having considered the arguments raised by the parties, the Court concludes that OSAH has
the authority to allow testimony by TWV. As set forth below, the Court finds good cause for the
four former NBLA members to testify via TWV, but defers ruling on the Department’s Motion
as to the six insurance company witnesses, pending receipt of additional information. The Court
finds good cause for Jess Jordan to testify by TWV, subject to the receipt of updated medical
information from the NHA Respondents. However, there is insufficient evidence to support a
finding of good cause for TWV testimony by the NHA Respondents’ remaining, largely
unnamed, witnesses. The NHA Respondents” Motion as to those witnesses is therefore denied,

with leave to file a renewed motion within two weeks.

Marketing, Inc., American Health Access, LLC, Northstar Health Corp., and Healthcare Savings,
Inc. are collectively referred to as the “NHA Respondents.”

3 Respondents Corpsavers Healthcare, Inc., Allied Health Benefits, Inc., and Corpsavers
Insurance Agency, Inc. are collectively referred to as the “Corpsavers Respondents.”
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l. OSAH HAS THE AUTHORITY TO PERMIT WITNESSES TO TESTIFY BY
TWV OR BY TELEPHONE.

Under OSAH Rule 22, the Administrative Law Judge is charged with conducting a “fair
and impartial hearing.” Ga. Comp. R. & Regs. 616-1-2-.22. In fulfilling this obligation, the
Court may, among other things, “establish the methods and procedures to be used in the
development of the evidence.” Ga. Comp. R. & Regs. 616-1-2-.22(1)(b). This authority

includes the discretion to allow witnesses to testify by telephone or TWV. See Draper v. Atlanta

Indep. School System, 480 F. Supp. 1331, 1341-42 (N.D. Ga. 2007), aff'd 518 F.3d 1275 (11"

Cir. 2008) (federal district court ruled that “the ALJ retained the discretion to establish the
methods and procedures to be used to develop evidence” under Rule 22 and upheld the
admission of telephone testimony by two of petitioner’s experts, finding that defendant had the
opportunity to cross-examine the witnesses and was not prejudiced). The Department and the
NHA Respondents have not requested that the hearing itself be conducted remotely, with the
parties, attorneys, witnesses, and judge in separate locations. See Ga. Comp. R. & Regs. 616-1-
2-.22(4); O.C.G.A. 8§ 50-13-15(5) (a hearing or portion thereof may be conducted by alternate
means if the record reflect that all parties have consented and that the alternate means will not
jeopardize the rights of the party to the hearing). Rather, the multi-week hearing will take place
in person in Atlanta beginning in September. The moving parties have requested only that
certain individuals, who reside out of state and are beyond the subpoena power of this court, be
permitted to testify at the hearing by means of TWV or by telephone. Upon the proper showing,

as set forth below, such relief lies within the sound discretion of this Court.



1. WITH APPROPRIATE SAFEGUARDS, TESTIMONY BY TELEPHONE OR
TWYV DOES NOT VIOLATE RESPONDENTS’ RIGHT TO DUE PROCESS.

The right of a person facing serious governmental action to confront the government’s

witnesses is a fundamental right in both federal and state jurisprudence. See generally Greene v.

McElroy, 360 U.S. 474, 496-99 (1959); In the Interest of C.W.D., 232 Ga. App. 200, 209 (1998).

Although grounded in the Sixth Amendment to the United States Constitution, which applies
only to criminal matters,* the right to confrontation has been recognized by Georgia courts as an

essential element of due process in both civil and administrative settings. See Neal v. Augusta-

Richmond County Personnel Board, 304 Ga. App. 115, 116 (2010) (Georgia Court of Appeals

recognized a due process right to confront witnesses in an administrative proceeding involving

an employee termination appeal); In the Interest of C.W.D., 232 Ga. App. at 209 (while a

parental termination proceeding is not a criminal proceeding implicating the Sixth Amendment,
such proceedings involve a fundamental liberty interest, so that “due process requires that we
afford this liberty interest the same protection we afford those constitutionally protected interests

in cases where a criminal conviction is had”) (citing Blackburn v. Blackburn, 249 Ga. 689, 693

(1982)).

“The right to compel witnesses and the right to confront and cross-examine
witnesses are fundamental rights, found in the Bill of Rights. They are essential
to the ability to offer a defense, and are basic to our system of jurisprudence. . . .
The right to confrontation . . . forces the witness to submit to cross-examination[,]
the ‘greatest legal engine ever invented for the discovery of truth.” Confrontation

4 See Gibbs v. SEC, 1994 U.S. App. LEXIS 10771 (10" Cir. 1994) (no Sixth Amendment
right to face-to-face confrontation in agency adjudication and no violation of Fifth Amendment
due process rights where state witness testified by telephone, resulting in the imposition of a
sanction) (citing SEC v. Jeffrey T. O’Brien, Inc., 467 U.S. 735, 742 (1984)) (holding
confrontation clause inapplicable to administrative investigation until initiation of criminal
proceedings); Hannah v. Larch, 363 U.S. 420, 440 n. 16 (1960) (holding that Sixth Amendment
is exclusively limited to criminal proceedings).




aids the factfinder by allowing it to observe the demeanor of the witness and
assess the witness’ credibility. These rights are at the very core of the concept of
a fair hearing.”

Administrative disciplinary hearings are neither fitted with all the trappings of
criminal procedure, nor all the trappings of civil procedure; however each party
must be afforded a fair opportunity to present its case. A fair hearing includes the
right to confront and cross-examine witnesses.

Neal v. Augusta-Richmond, 304 Ga. App. at 116-17 (quoting State of Ga. v. Jackson, 269 Ga.

308, 310 (1998)) (citations and punctuation omitted).
In Georgia, both under Sixth Amendment and Due Process Clause jurisprudence, courts
have agreed that ““the main and essential purpose of confrontation is to secure the opportunity of

cross examination.”” Denson v. State, 150 Ga. 618, 622 (1920) (quoting 2 Wigmore on

Evidence, § 1395). See also Lingerfelt v. State, 235 Ga. 139, (1975) (“Confrontation in a

criminal trial really means the right to ask questions and secure answers from the witness

confronted.”); Atwell v. State, 204 Ga. App. 187, 188 (1992) (allowing six-year-old victim to

testify facing the jury with her back to the defendant); In the Interest of C.W.D., 232 Ga. App. at

209-10 (no violation of mother’s due process right to confrontation in a parental termination case
where children with post-traumatic stress disorder were permitted to testify by closed-circuit
television so that the mother could hear the testimony, see the witness and consult with counsel).
“The advantage to be obtained by the personal appearance of the witness, her demeanor upon the

stand and manner of testifying, is merely secondary.” Denson, 150 Ga. at 622.°

In this case, the proposed testimony of certain out-of-state witnesses by TWV will not
deny NBLA or the Corpsavers Respondents their due process right to a fair hearing. Most

importantly, the attorneys for these parties will have a full opportunity to cross-examine these

° In Denson, the Georgia Supreme Court pointed out that it did not intend to minimize the
importance of this “secondary advantage.” 1d. However, the primary constitutional guarantee
relates to the opportunity of a thorough cross-examination. 1d. at 622-23.



witnesses via TWV. The undersigned, sitting as the factfinder, will be able to observe, albeit
through an electronic medium, the witnesses’ demeanor and manner of testifying. Finally,
before testifying, each witness will be placed under oath “in a form calculated to awaken the
witness’s conscience and impress the witness’s mind with the duty to do so.” O.C.G.A. § 24-6-
603. See O.C.G.A. 850-13-13(a)(6) (authority to administer oaths and affirmations in
administrative hearings); Ga. Comp. R. & Regs. 616-1-2-22(1)(d). See also O.C.G.A. §8 33-2-
16(a), (d) (a person willfully testifying falsely under oath in a hearing before insurance
commissioner or his duly-authorized representative commits the offense of false swearing); 16-
10-71 (false swearing).® As one commentator recently observed:

TWV technology transmits live testimony into a courtroom from a separate

location; in essence, transforming an unavailable witness into an available

one. ... Although the witness is not physically in the courtroom, his testimony is

subjected to similar rigors, including face-to-face confrontation, under-oath

statements, cross examination, and jury credibility assessments.

Jessica Brooks, Note, Two-Way Video Testimony and the Confrontation Clause: Protecting

Vulnerable Victims After Crawford, 8 Stan. J.C.R. & C.L. 183, 185 (2012).

6 Although Georgia courts have not addressed the validity of telephonic oaths administered
to out-of-state witnesses, the Alaska Supreme Court has recognized the authority of its judicial
officers to telephonically administer a valid oath to a witness located anywhere in the world,
provided the witness is constructively present in the courtroom via the telephone. Gregqg v.
Greqq, 776 P.2d 1041 (1989). The Greqgg court held that such witness would be subject to
Alaska’s perjury laws by voluntarily takinﬁ the oath in the Alaska proceeding. Id. See also
Harrell v. Butterworth, 251 F.3d 926 (11" Cir. 2001) (in criminal trial held in Miami, oath
administered to witnesses in Argentina via satellite transmission by deputy clerk in Miami in
presence of the jury, judge and defendant). As an alternative, the party calling the out-of-state
witness could arrange for the oath to be administered by a person authorized to do so in the state
where the witness is testifying. See, e.g., In the Interest of K.E., 294 Kan. 17, 24-25 (2012)
(father not permitted to testify by telephone in parental termination proceeding because no
“appropriate safeguards” for administration of oath where father could not arrange for notary
public to administer oath in Atlanta so Kansas judge could hear it.).




Although much of the case law and commentary relating to the proper use of TWV arises
in the criminal context, both Georgia and federal law specifically provide for the use of TWV
testimony in civil cases. See Fed. R. Civ. P. 43(a)(“For good cause in compelling circumstances
and with appropriate safeguards, the court may permit testimony in open court by
contemporaneous transmission from a different location”); Ga. Unif. Super. Ct. R. 9.2 (“In any
pending matter, a witness may testify via video conference. . . . In civil matters, the discretion to

allow testimony via video conference shall rest with the trial judge. In any criminal matter, a

timely objection shall be sustained...”).” See Anthony Garofano, Comment, Avoiding Virtual

Justice: Video-Teleconference Testimony in Federal Criminal Trials, 56 Cath. U.L. Rev. 683,

685 (2007) (use of TWV testimony in federal civil trials is fairly well-established) (citations
omitted). Pursuant to the Uniform Rules for Superior Courts, adopted by the Georgia Supreme
Court, the following minimum technical standards are required to be met for testimony by TWV:

1. All participants must be able to see, hear, and communicate with each other
simultaneously;

2. All participants must be able to see, hear, and otherwise observe any physical
evidence or exhibits presented during the proceeding, either by video,
facsimile, or other method;

3. Video quality must be adequate to allow participants to observe each other’s
demeanor and nonverbal communications; and

4. The location from which the trial judge is presiding shall be accessible to the
public to the same extent as such proceeding would if not conducted by video
conference. The court shall accommodate any request by interested parties to
observe the entire proceeding.

Ga. Unif. Super. Ct. R. 9.2(E).

! Georgia’s state, municipal, juvenile and probate courts have similar rules that allow
testimony by TWV at the judge’s discretion in civil cases. See Ga. Unif. St. Ct. Note (2013)
(superior court rules apply to state courts); Ga. Unif. Muni. Ct. R. 15.2; Ga. Unif. Juv. Ct. R.
2.7.2; Ga. Unif. Prob. Ct. R. 11.2.



Given the appropriate safeguards, including adherence to the aforementioned technical
standards, the proper administration of the oath, and the opportunity for a thorough cross-
examination of the witnesses, testimony by TWV is a permissible alternative to in-person
testimony and will not deprive NBLA or the Corpsavers Respondents of their due process right
to a fair hearing.

1. TESTIMONY BY TWV WILL ONLY BE ALLOWED FOR WITNESSES IN
THIS CASE FOR GOOD CAUSE.

Although TWV is a permissible method of taking testimony in this administrative
hearing, the Court does not consider the requests to do so lightly. As the Second Circuit

observed in U.S. v. Gigante, “there may well be intangible elements of the ordeal of testifying in

a courtroom that are reduced or even eliminated by remote testimony.” 166 F.3d 75, 81 (2d Cir.
1999) (approving the use of two-way closed circuit television to present testimony of witness
outside courtroom in criminal case).® In addition, there are practical and logistical considerations

that make in-person testimony preferable to TWV testimony. Under OSAH’s Rules, while this

8 Federal courts disagree on whether and to what extent testimony by TWYV affects the

quality or effectiveness of confrontation. Compare Lopez v. NTI, LLC, 748 F. Supp. 2d 471 (D.
Md. 2010) (TWV does not prejudice civil defendants since each witness will testify in open
court, under oath, and will face cross-examination) (citing Fed. Trade Comm’n v. Swedish
Match N. Am., Inc., 197 F.R.D. 1, 2 (D.D.C. 2000)) (finding good cause for TWV in civil case
where witness was in Oklahoma and hearing was in Washington, D.C.; the trial judge concluded,
after presiding over two hearings using TWYV, that “there is no practical difference between live
testimony and contemporaneous video transmission”), with U.S. v. Yates, 438 F.3d 1307, 1314
(11™ Cir. 2006). In Yates, the Eleventh Circuit stated that the Sixth Amendment’s right to
confrontation is compromised by TWYV because “[t]he simple truth is that confrontation through
a video monitor is not the same as physical face-to-face confrontation.” 1d. The Yates court
held that given the ““preference for preference for face-to-face confrontation at trial,”” testimony
by TWV may be offered in criminal cases “‘only where denial of such confrontation is necessary
to further an important public policy and only where the reliability of the testimony is otherwise
assured.”” 1d. at 1314 (quoting Maryland v. Craig, 497 U.S. 836, 850 (1990)) (holding that the
Confrontation Clause of the Sixth Amendment did not prohibit a child witness in a child abuse
case from testifying by one-way closed circuit television outside the defendant’s presence).




Court has authority to control the presentation of evidence, it also has an overarching obligation
to ensure that the hearing is conducted fairly, impartially, and in an orderly manner, without
unnecessary delay. Ga. Comp. R. & Regs. 616-1-2-.22. The Uniform Rules for the Superior
Courts simply require trial judges to exercise discretion in determining whether testimony by
TWYV should be permitted. Given the nature of the instant case, the Court is persuaded that it is
appropriate to apply a “good cause” standard here. See Fed. R. Civ. P. 43(a) (TWYV in civil cases
allowed “for good cause in compelling circumstances”).

Having considered the requests for testimony by TWYV in the Department’s Motion, the
Court finds good cause to allow the four former NBLA members to testify by TWV. These
witnesses are non-parties to this proceeding, reside out of state (Pennsylvania, California, Texas,
and Florida) at considerable distances from the hearing location, and are outside the subpoena
power of Georgia courts. Accordingly, the Department’s Motion is hereby GRANTED as to
Barbara Stemmler, Ronald L. Woods, Wesley Hoy, and John Goldrick. As to the six current and
former insurance company executives — Robert Merrill (Texas), Michael F. Murphy (New York),
Edward Klayman (Massachusetts), Alfred J. Charman, Il (Connecticut), Mike Markvicka
(Nebraska), and James Giese (New York) — the Court DEFERS ruling on whether there is good
cause to allow these witnesses to testify via TWV, pending receipt of affidavits from the
witnesses or the Department regarding whether these six witnesses are legally obligated,
pursuant to a settlement agreement with the Department or otherwise, to comply with a subpoena
to appear and testify at the hearing in Atlanta, notwithstanding their residence outside of
Georgia. If the Department intends to call any of these six witnesses for the sole purpose of
authenticating exhibits, it may so notify the Court. In that event, cost and convenience may be

additional factors in determining whether good cause exists to allow these witnesses to testify via



TWV. In the alternative, the Department is granted leave to file a motion pursuant to OSAH
Rule 20 for the taking of testimony by deposition of out-of-state witnesses called solely to
authenticate documents. Ga. Comp. R. & Regs. 20(1) & (2) (the court may order the testimony
of a witness be taken by deposition and may specify whether the scope of examination by
deposition should be limited).

As to the NHA Respondents’ Motion, the Court hereby GRANTS the motion as to Jess
Jordan, a resident of Texas, contingent upon the filing of updated medical documentation for Mr.
Jordan. The NHA Respondents have two weeks from the date of this Order to file such
documentation. As to Landon Jordan and the other unnamed out-of-state witnesses, the Court
hereby DENIES the NHA Respondents’ Motion, with leave for the NHA Respondents to re-file
their motion within two weeks. Any new motion must, at a minimum, specifically identify
(1) the proposed witnesses, (2) their legal residence, (3) their relationship to the NHA
Respondents, and (4) whether such witnesses are subject to any obligation to appear at the
hearing notwithstanding their residence outside of Georgia. In particular, if the identified
witnesses are sole proprietors, officers, or employees of any of the NHA Respondents, the NHA
Respondents shall explain in their new motion why such witnesses’ availability is not within the
control of the NHA Respondents, regardless of whether they are subject to the subpoena power
of this Court.

As a final note, the Court stresses to the Department and the NHA Respondents that the
responsibility for the arrangement and cost of TWV technology lies with the party calling the
witness. The hearing will not be unnecessarily delayed or extended due to technical problems

with the use of TWV technology. Unless modified by order of the Court, the technical standards
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set forth in Uniform Superior Court Rule 9.2(E) shall apply. Compliance with such standards
shall be the sole responsibility of the party calling the witness.

SO ORDERED, this 28™ day of June, 2013.

KIMBERLY W. SCHROER
Administrative Law Judge
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