BEFORE THE OFFICE OF STATE ADMINISTRATIVE HEARINGS F ED

STATE OF GEORGIA OSAH
SEP 11 2013
Petition’er,
. f /rw:abf
V. : Kevin Westray, Ly__.xl Amsmnt
. Docket No.:
DEPARTMENT OF COMMUNITY . OSAH-DCH-KATIE- /-Baxter
HEALTH, :
Respondent. : DCH No.:
INITIAL DECISION

This matter comes before the Office of State Administrative Hearings on Petitioner’s appeal of
Respondent’s denial of services under TEFRA/Katie Beckett, a class of assistance within the Georgia
Medicaid Program. A hearing was held on September 9, 2013.
I. Findings of Facts

1.
Petitioner, a fourteen year old male, is diagnosed with selected antibody deficiency, asthma, anemia,
and double vision. Petitioner submitted a Physician’s Recommendation for Pediatric Care (“DMAG6”)
form by his doctor, Lisa Kobrynski, M.D. Petitioner also submitted a TEFRA/KATIE BECKETT
MEDICAL NECESSITY/LEVEL OF CARE STATEMENT prepared by Dr. Kobrynski. As part ofhis
review, Petitioner was provided the opportunity to submit information to support his claim for benefits,
and Petitioner provided Respondent with records from The Weber School, a letter from Dr. McKeown,
an ophthalmologist in Miami, Florida, and documentation related to an August 2012 surgery for a
bunion. (Exs. 4,5,8,9,10,11.)

2.
The DMAG indicates that Petitioner has a regular diet, is continent, breathes normally, and is
ambulatory. The DMAG indicates no nursing care needs, but the doctor recommends a Level of Care
recommendation for Nursing facility. (Ex. 4.)

3.
In her Level of Care statement, Dr. Kobrynski lists Petitioner’s current skilled nursing needs as

“IVIG every 3 weeks.” (Ex.5.)
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4.
On January 24, 2013, based upon the information provided by Petitioner, Respondent determined that
Petitioner did not meet the eligibility criteria for Nursing Facility Level of Care, Intermediate Care
Facility Level of Care or Hospital Level of Care, and issued an Initial Denial of Admission or
Continued Services letter to Petitioner. The initial denial of services was based on a determination by
Respondent that Petitioner’s condition is not so inherently complex that care cannot be safely and
effectively performed by unskilled healthcare personnel as evidenced by documentation submitted.
The letter provided Petitioner thirty days from the initial denial to provide additional, current, clinical
materials to the Respondent. (Ex. 2.)

3
Respondent received additional materials within the thirty days provided. Respondent conducted a
second review, and on May 9, 2013, Respondent issued a Final Denial of Admission 1ettér, which
upheld the Initial Denial on the same grounds. (Ex. 3.)

6.
At the hearing, Petitioner’s mother testified that he now receives physical therapy services two or
three times a week for injuries resulting from an accident. (Testimony of )

II. Conclusions of Law

1.
The TEFRA/Katie Beckett program was created by Section 134 of the Tax Equity and Fiscal-
Responsibility Act of 1982 (“TEFRA”™). States are allowed, at their option, to make Medicaid
benefits available to disabled children living at home that would not ordinarily be eligible for
Supplemental Security Income (“SSI”’) benefits because of parental income or resources. Tax Equity
and Fiscal Responsibility Act of 1982, Pub. L. No. 97-248. To be eligible for services under the
TEFRA/Katie Beckett class of assistance, the child must:

1. Be eighteen years of age or younger;
2. Live at home;
3. Meet the federal criteria for childhood disability; and
4. Require the level of care provided in a hospital, skilled nursing facility, or intermediate
care facility.
Based on a review of the undisputed evidence, this Court finds that Petitioner does not meet the

institutional level of care requirement to be eligible for services under the TEFRA/Katie Beckett

class of assistance. 42 U.S.C.S. § 1396a(e)(3); 42 C.F.R. § 435.225(a).
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2.
First, Petitioner did not meet the level of care provided in a hospital. Hospital level of care is
appropriate for individuals who continuously require the type of care ordinarily provided in an
institution for the care and treatment of inpatients with disorders other than mental diseases. See 42
C.F.R. § 440.10. Inpatient is defined as a:

Patient who has been admitted to a medical institution as an inpatient on
recommendation of a physician or dentist and who -- (1) Receives room,
board and professional services in the institution for a 24 hour period or
longer, or (2) Is expected by the institution to receive room, board and
professional services in the institution for a 24 hour period or longer even
though it later develops that the patient dies, is discharged or is transferred to
another facility and does not actually stay in the institution for 24 hours.

Petitioner does not require, nor had his physician ordered, the type of continuous care required in a
hospital. Accordingly, Petitioner does not meet the criteria for hospital level of care. 42 C.F.R. §
440.2.

3.
Second, Petitioner does not meet the level of care provided in a skilled nursing facility. Nursing
facility level of care is appropriate for individuals who do not require hospital care, but who have
been ordered by a physician to obtain skilled nursing services, rehabilitation services, or other health
related services ordinarily provided in an institution that can only be provided by technical or
professional personnel on a daily basis. Petitioner’s physician recommended IVIG treatment every
three weeks. Petitioner’s physician did not order daily nursing services, rehabilitative services or
other similar skilled health services. Therefore, Petitioner does not qualify for TEFRA/Katie Beckett
services under the nursing facility level of care. 42 C.F.R. §§ 409.31-.34.

4.
Finally, Petitioner did not meet the level of care provided in an intermediate care facility for the
mentally retarded (“ICF/MR”). ICF/MR level of care is satisfied, in part, if:

1. The individual has mental retardation; or

2. The individual has a severe chronic disability attributable to Cerebral Palsy or
epilepsy; or

3. The individual has a condition, other than mental illness, which is found to be
closely related to mental retardation because it results in impairment of general
intellectual functioning or adaptive behavior similar to mental retardation and
requires similar treatment and services, and the condition is likely to continue
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indefinitely; and
4. The impairment results in substantial functional limitations in three or more of

the following life activities:
a. Self-care;
b. Understanding and use of language;
c. Mobility;
d. Self-direction; and/or
e. Capacity for independent living.

42 C.F.R. §§440.150,435.1010. Petitioner does not have a diagnosis of mental retardation, a severe
chronic disability attributable to Cerebral Palsy or epilepsy, or other diagnosis resulting in
impairment of general intellectual functioning or adaptive behavior similar to mental retardation.
Therefore, Petitioner does not qualify under ICF/MR. 42 C.F.R. §§ 440.150 and 435.1010.
6.

The purpose behind the TEFRA/Katie Beckett class of assistance is to provide Medicaid coverage
for those children who require the level of care ordinarily provided in an institution, but for whom
the parents have chosen to provide the care at home. An institutional level of care implies that care
is needed on a continuous or daily basis. Petitioner has failed to present any evidence to demonstrate
that he meets this level of care. Accordingly,

I1I. Decision
IT IS HEREBY ORDERED that Respondent’s decision to deny Petitioner’s Medicaid benefits
under the TEFRA/Katie Beckett program is AFFIRMED.

SO ORDERED, this 11th day of September, 2013.

OOwdec

AMANDA C. BAXTER
Administrative Law Judge
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