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INITIAL DECISION
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For the Respondent, Michael A. DiPietro: William R. Waldrop, Esq.

Court Reporter: Carla J. Hopson


I. INTRODUCTION

This matter comes before the Court pursuant to a complaint filed by Michael Shawn Davis ("Petitioner") with the Secretary of State (“the Secretary”) challenging the eligibility of  Michael A. DiPietro ("Respondent") to be a candidate for the District 5 seat on the Georgia Public Service Commission (“PSC”) pursuant to the Official Code of Georgia Annotated ("O.C.G.A.") § 21-2-5(b). Petitioner alleges Respondent is not eligible to be a candidate since Respondent has only resided in the state for three and one-half years. The Court has jurisdiction to hear this matter pursuant to Article 2 of Chapter 13 of Title 50, the "Georgia Administrative Procedure Act.” The record was subsequently closed on May 26, 2000.


II. FINDINGS OF FACT

1.

On April 24, 2000, Respondent submitted a Declaration of Candidacy and Affidavit ("affidavit") in an attempt to qualify as a Democratic candidate for the PSC, District 5. In that affidavit, Respondent states that he has been a legal resident of Georgia for three and one-half years. (Pet. Exh. 1)


2.

On May 11, 2000, Petitioner, an elector qualified to vote for the candidate, filed  a timely complaint pursuant to O.C.G.A. § 21-2-5(b) with the Secretary seeking to disqualify Respondent on the grounds that he does not meet the six year residency requirements for that office.


III. CONCLUSIONS OF LAW

1.

Petitioner, as the party seeking relief, bears the burden of proof as to any alleged failures of Respondent to meet the constitutional and statutory requirements of the office Respondent seeks.  OSAH Rule 616-1-2-.07(2).  The standard of proof on all issues is the preponderance of evidence standard. OSAH Rule 21(4).


2.

Every candidate for office must meet all the constitutional and statutory requirements for holding the office sought by the candidate. O.C.G.A. § 28-2-5(a).


3.

Former Code Section  46-2-1 read in part as follows: The election [of PSC Commissioners] shall be held under the same rules and regulations as apply to the election of [the] Governor. O.C.G.A. § 46-2-1. 


4.

This should be taken to mean what it says:  The manner of the conduct of the “election” is the same, that is, the “rules and regulations” for conducting the election are the same. Petitioner argues that the term “election” includes the “qualifications” of the Governor, which includes a six year state residency requirement.  However, there are separate Paragraphs for the "Election for Governor" and the "Qualifications of Governor" in the Georgia Constitution.
  See Ga. Const. art. V,  sec. 1, par. 4.


5.

The rules and regulations that apply to the election of the Governor are as follows:

Election for Governor. An election for Governor shall be held on Tuesday after the first Monday in November of 1986, and the Governor‑elect shall be installed in office at the next session of the General Assembly. An election for Governor shall take place quadrennially thereafter on said date unless another date be fixed by the General Assembly. Said election shall be held at the places of holding general elections in the several counties of this state, in the manner prescribed for the election of members of the General Assembly, and the electors shall be the same. 

Ga. Const. art. V, sec. 1, par. 2.


6.

In 1998 the General Assembly amended Code Section  46-2-1.  The preamble to the Act indicated that the purpose of the Act was: ". . . to change the provisions relating to the election of the members of the commission; to provide for Public Service Commission Districts in which members must reside, . . . [and] to provide for qualifications [of the members] . . .  ." (Emphasis added)  

Ga. Laws 1998, p. 1530.


7.

With the 1998 amendments changing the provisions relating to the election of the PSC members, the old sentence as quoted from Code Section 46-2-1, now reads: “Except as otherwise provided in this Code Section, the election shall be held under the same rules and regulations as apply to the election of Governor.” (Emphasis added). O.C.G.A. § 46-2-1(a).


8.

The above-referenced exception is found in subsection (d) of that Code Section:

The first members of the commission elected under this Code section shall be elected thereto on the Tuesday next following the first Monday in November, 2000, from Public Service Commission Districts 3 and 5, shall take office on the first day of January immediately following that election, and shall serve for terms of office of six years and until the election and qualification of their respective successors. ... All future successors to members of the commission whose terms of office are to expire shall be elected at the state‑wide general election immediately preceding the expiration of such terms, shall take office on the first day of January immediately following that election, and shall serve for terms of office of six years.

O.C.G.A. § 46-2-1(d).


9.

The 1998 amendments to Code Section 46-2-1 also “provide for qualifications”:

In order to be elected as a member of the commission from a Public Service Commission District, a person must have resided in that district for at least 12 months prior to election thereto.  A person elected as a member of the commission from a Public Service Commission District by the voters of Georgia must continue to reside in that district during the person's term of office or that office shall thereupon become vacant. 

O.C.G.A. § 46-2-1(b).


10.

Petitioner argues that since the residency requirements for Constitutional Officers, who are not identified with specific districts, are either four or six years, depending on the office (see Ga. Const. art. V, sec. 1, par. 4 and  art. V, sec.  3,  par. 2.), and since the members of the PSC serve on the only constitutional board that is elected directly by the people, this serves to reaffirm Petitioner’s position that the Legislature intended that these members should meet the more stringent residency requirements for Governor. That is, PSC members must meet a six-year state residency requirement in addition to the 12-month district residency requirement as set forth in O.C.G.A. § 46-2-1.    


11.

However, an analysis of the state residency requirement of other leaders elected from specific districts wherein they must reside does not support Petitioner’s position. When leaders are elected from specific districts where they must reside, the residency requirements are reduced.  For example, members of the General Assembly must be state residents for two years, and residents of the district from which they are elected for one year.  See Ga. Const. art. 3, sec. 2, par. 3.  When the residency requirements are applied to Constitutional Boards and Commissions, especially when members are required to reside in specific districts, it is understandable that the residency requirements would be further diminished, or at least no more restrictive than for members of the General Assembly.


12.

In the new Code Section  46-2-1, the Legislature  “created” specific Public Service Commission Districts.  Since a new procedure was created for the election of Commissioners who reside in their respective districts throughout their tenure in office, it is only reasonable to conclude that the residency requirements would be connected with a period of residency within the specific district.  Indeed, this is what the Legislature did by establishing the new, one year residency requirement in the district from which a Public Service Commissioner is elected.


13.

Petitioner cites a 1948 Attorney General Opinion as solidifying a six-year residency requirement.  However, this Opinion does not say that there is a six-year residency requirement.  It only recognizes that the PSC Commissioners are elected in the “same manner” as the Governor.  See 48 Op. Ga. Atty Gen. 162. 


14.

On the contrary, the qualifications, including residency, that formerly applied to the PSC are contained in O.C.G.A. § 45-2-1 et. seq.  Specifically, a candidate must have been a citizen, must be 21 years of age, and must not be a felon.  See O.C.G.A. § 45-2-1.  With regard to residency, a candidate for the PSC, as a prospective officer of the state, was only required to “reside in this state.”  O.C.G.A. § 45-2-4.  Since there is no precedent for finding a six-year residency requirement, and since - on the other hand - there are specific statutes that did govern residency qualifications for state officers, including PSC Commissioners, it certainly follows that there can be no valid contention by Petitioner that Ga. Const. art. 5, sec. 1, par.4, and O.C.G.A. § 46-2-1 are simply “cumulative” such that there is both a six year and a one year residency requirement for election to the PSC.  More briefly stated, nothing is “cumulative” because there was not a prior  six year residency requirement for the PSC.


15.

It would indeed be strange if it were found that the residency requirements are stricter for election to the PSC than for election to any other constitutional office.  For example, finding both a six year and a one year residency requirement for election to the PSC, would be greater than just the six year residency requirement for the Governor and would also be greater than the four year residency requirement for election to the office of Secretary of State, Attorney General, State School Superintendent, Commissioner of Agriculture and Commissioner of Labor.  See Ga. Const. art. 5, sec. 1, par. 4 and Ga. Const. art. 5, sec. 3, par. 2.  The Legislature cannot have intended to create the most severe residency requirement of all for the PSC. 


16.

Thus, it is the determination of the Court that Respondent is eligible to be a candidate for the Public Service Commission, District 5 since he has resided in District 5 for the required 12-month period. Accordingly,


IV. DECISION
IT IS HEREBY ORDERED THAT Respondent is eligible to be a candidate for the Public Service Commission, District 5.

SO ORDERED THIS             day of May, 2000.

__________________________________

JOHN B. GATTO, Judge
� No person shall be eligible for election to the office of Governor ... unless such person shall have been a citizen of the United States 15 years and a legal resident of the state six years immediately preceding the election and shall have attained the age of 30 years by the date of assuming office.








