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GATTO, Judge.

I. INTRODUCTION

This matter comes before the court on a complaint filed by John D. Russell (hereinafter "Petitioner”) pursuant to O.C.G.A. § 21-2-5(b) challenging the qualifications of Ralph T. Hudgens (hereinafter "Respondent”) to be a candidate for Senate District 47. The administrative court has jurisdiction to hear this matter pursuant to Article 2 of Chapter 13 of Title 50, the "Georgia Administrative Procedure Act.".  For the reasons indicated below, it is the determination of the administrative court that Respondent is qualified to be a candidate for Senate District 47.

II. FINDINGS OF FACT


Petitioner is an elector of State Senate District 47 and resides at 251 Mulberry Rd., Barrow County, Georgia.  (Tr. at 19)  Respondent currently represents state Senate District 47, which contains the Comer Precinct.  (Tr. at 27).   

On April 27, 2004, Respondent filed a Declaration of Candidacy and Affidavit seeking to qualify as a candidate for re-election in Georgia State Senate District 47.  In his Declaration of Candidacy and Affidavit, Respondent identified his residence address as 1955 Center Street and his precinct as the Comer Precinct.  (Resp. Exh. 12; Tr. at 60-61). The parties stipulate that 1955 Center Street is within State Senate District 47.  (Tr. at 5).

On May 14, 2004, Petitioner, through an attorney, filed a complaint under O.C.G.A. § 21-2-5(b), challenging Respondent’s qualification to run for re-election in State Senate District 47.  (Resp. Exh. 1; Tr. at 11).  


Respondent owns a number of pieces of real estate, including several properties in Madison County.  One of Respondent’s Madison County properties is located at 6509 Highway 106 South, Hull, Georgia and another property is located at 1951 and 1955 Center Street, Comer, Madison County, Georgia 30629 (“1951 Center Street” and “ 1955 Center Street,” respectively) which consists of two apartments, both of which are two bedroom, two bath.  (Resp. Exh. 2; Tr. 28-30, 50; Resp. Exh. 10).  

In the complaint, Petitioner contended that Respondent does not reside at 1955 Center Street in Senate District 47 but instead lives at 6509 Highway 106 South, Hull, Georgia, which the parties have stipulated is in Senate District 46. Based on the allegation that Respondent lives at 6509 Highway 106 South, Petitioner argues that Respondent does not meet the residency requirement established by Article III, Section 2, Paragraph 3 of the Georgia Constitution, i.e., that a candidate for the state Senate reside in the district in which he or she is a candidate.  (Resp. Exh. 1).  The complaint also points to a letter sent by Respondent on March 23, 2004 to the Special Master
 appointed by the United States District Court for the Northern District of Georgia, Atlanta Division, in the Larios v. Cox
 redistricting case asking that the Hull Precinct be restored to State Senate District 47. When the Larios court was drawing the interim redistricting plans, Respondent requested that Hull, Georgia be placed back into State Senate District 47 so that (1) the desires of Madison County officials to have the county completely whole within a Senate district could be honored and (2) Respondent could move his residence back to 6509 Highway 106 South from 1955 Center Street.  (Tr. at 32-38; Resp. Ex. 1 at Tab 2).  The Larios court did not honor Respondent’s request, and therefore, he remains in his residence at 1955 Center Street.  (Tr. at 35-36, 56-57).

Two years ago, this court heard an almost identical challenge to Respondent’s residency in Johnson v. Hudgens, 54 OSAH 157 (2002).  In that case, a petitioner also alleged that Respondent resided at 6509 Highway 106 South in Hull, Georgia.  This court determined that Respondent had established by a preponderance of the evidence that he resided in the Comer Precinct at 609 Clover Avenue, with the intention of moving his residence to 1955 Center Street in the Comer Precinct as soon as renovations at the residence were completed.  Id.

In “either the very end of July or the first of August of 2002,” renovations to 1955 Center Street were completed, and Respondent received a certificate of occupancy for the residence. (Tr. at 28, 55, 68, 85). Upon obtaining that certificate of occupancy, Respondent moved from 609 Clover Avenue to 1955 Center Street and has resided there with his wife since that time.  (Tr. at 28).  Respondent rents out the other apartment, which is 1951 Center Street.  (Tr. 29-30).  Respondent insures the residence at 1955 Comer Street under a commercial property policy; the policy, which insures both 1955 and 1951 Center Street, is required to be commercial because one part, i.e. 1951 Center Street, is commercial property as it is rental property.  (Tr. at 89).  


Utilities have been connected at 1955 Center Street since April 2002.  (Tr. at 28, 42, 44; Resp. Exhs. 6, 7, 8).  Respondent receives electric service, telephone service and water, sewerage and trash services at 1955 Center Street.  (Resp. Exhs. 6, 7, 8).  Respondent does not share utility meters or accounts with 1951 Center Street.  (Tr. at 46). 


Respondent receives mail for the 1955 Center Street address at a post office box at the Comer Post Office since the Post Office will not deliver mail to 1955 Center Street as a result of its proximity to the Post Office.  (Tr. at 53; Resp. Exhs. 6, 7, 8). 

Respondent is registered to vote in the Comer Precinct of Madison County and has been since 2002.  (Tr. 57-58).  Earlier this year, Respondent changed his voter registration record to reflect his change of address from his former residence at 609 Clover Avenue to his current residence at 1955 Center Street.   (Tr. 57-58; see also Resp. Exh. 11).


The homestead application period in Madison County runs each year from January 1 to approximately April 15 or May 1.  (Tr. at 36-37). In 2004, Respondent claimed a homestead exemption for 1955 Center Street.  (Tr. at 36; Resp. Exh. 3).    In 2003, from mid-January until April 27, Respondent was in Atlanta for the 2003 session of the General Assembly and forgot to file a homestead application for 1955 Center Street. (Tr. at 37). In 2002, Respondent could not file a homestead exemption application for 1955 Center Street because by the time he had finished renovating and moved in, it was past the application deadline.  (Tr. at 36-37).  

Respondent did not claim or receive a homestead exemption for any property in 2002 or 2003.  Although Respondent had received a homestead exemption for 6509 Highway 106 South since 1991, in 2002 and 2003, he specifically disclaimed the exemption for 2002 and 2003 and did not receive the exemption because he did not reside there.  (Tr. at 37-40; Resp. Exhs. 4 and 5).  When Respondent wrote the Madison County Tax Commissioner disclaiming the 2003 homestead exemption, he requested that all inquiries be directed to him at 783-2405, which is the telephone number at 1955 Center Street.  (Tr. at 39-40, 44; Resp. Exh. 4).   


Respondent owns two businesses:  Hudgens Enterprises and Diamond Outdoor Advertising.  (Tr. at 34, 52, 73).  He runs both of those businesses from 6509 Highway 106 South.  (Tr. at 88).  All mail for Hudgens Enterprises and all legal-type mail for both businesses come to 6509 Highway 106 South and all business records are kept there.  (Tr. at 52-53; Pet. Exh. 15).  Additionally, Respondent has his personal business mail sent to the 6509 Highway 106 South address since he also stores his personal business records at his office located there. (Tr. at 53).    


Respondent is generally at his office at 6509 Highway 106 South on a daily basis and has utility usage there since he maintains the office for both his businesses there and works there regularly.  (Tr. at 34-35, 88; Pet. Exhs.). In December of 2003, Petitioner had minimal utility usage at 1955 Center Street since his extended family came to visit and stayed at the farm at 6509 Highway 106 South since the residence at 1955 Center Street could not accommodate them all.  (Tr. at 87-88, 95-96).  In addition, Respondent had low utility usage at 1955 Center Street in January-April of 2004 since he and his wife temporarily reside in Atlanta during legislative sessions of the General Assembly each year. (Tr. at 47-48).


Although Respondent would like to move back to the property at 6509 Highway 106 South, he is not able to do so because it is not contained within the current State Senate District 47 nor State Senate District 47 as drawn by the Larios court.    (Tr. at 5, 36, 56-57). Therefore, Respondent continues to reside at 1955 Center Street.    (Tr. at 56). 


 During the course of a year, Respondent is in Atlanta for the General Session of the General Assembly.  The General Assembly convenes the second Monday in January.  Ga. Const. Art. III, §4, ¶1. During 2003, the General Assembly was in session and Respondent was in Atlanta from January until April 27, 2003.  (Tr. at 46-48).  In 2004, the General Assembly met in regular session from January until April 7 and then in a special session during the week of May 5, 2004. (Tr. at 47-48).  When in session, Respondent lives with his wife at the Landmark Condominiums in Atlanta.  (Tr. at 48).  Respondent is also a Senate Committee chair and stays in Atlanta for Committee business, as well as non-legislative business during the course of the year.  (Tr. at 48). 


In addition to staying in Atlanta and at his 1955 Center Street residence, Respondent also stays in his other properties throughout the year, including condominiums at Hilton Head Island, houses in Sky Valley and Helen and the farm at 6509 Highway 106 South.  (Tr. at 48-52; Resp. Exh. 9). Since November 1, 2003, Respondent has spent time at all these properties and in his motor home.  (Tr. at 54-55). 


 For the one month period following the conclusion of the 2004 regular session of the General Assembly, Respondent stayed at each property as follows:  “[I spent] nine nights in my motor home.  I spent six nights at Highway 106.  I spent four nights in Atlanta.  I spent five nights in Comer. Two nights in Sky Valley.  Two nights in Helen and the last two nights at Hilton Head.  I flew from Hilton Head this morning.” (Tr. at 55).

19.


According to his sworn testimony both before the administrative court and in his Declaration of Candidacy and Affidavit, Respondent resides at 1955 Center Street.  (Tr. at 27-29, 30, 35-36, 55, 84; Resp. Exh. 12).  He is physically present at 1955 Center Street and has been since late July or early August of 2002.  (Tr. at 55-56).  He has no plans to move from that residence. (Tr. at 56).  

20.


Federal and state tax returns submitted by Respondent and his wife identify Sunnyside as their “Home Address.” However, Respondent testified that his home address had been Sunnyside for years prior to his move to the Comer precinct and his accountant had failed to update the address information when he prepared the tax returns. In addition, the accountant also prepares the tax returns for the businesses owned by Respondent and uses the business address at Sunnyside. (Tr. 91-92 & Pet. Exh. 15) Similarly, Sunnyside is still identified as the address for bank accounts maintained by Respondent and his wife since the accounts were opened when they were still residing at Sunnyside.  (Tr. 92-93) 

III. CONCLUSIONS OF LAW

The pertinent law governing this matter is the Georgia Election Code,  O.C.G.A.  § 21-2-1 et seq. The rules of evidence as applied in the trial of civil nonjury cases in the superior courts shall be followed.  O.C.G.A. § 50-13-15(1). Thus, the standard of proof is  by a preponderance of the evidence as set forth in such civil trials. O.C.G.A. § 24-4-3. See Georgia Board of Dentistry v. Pence, 223 Ga. App. 603; 478 S.E.2d 437 (1996) and Department of Corrections v. Glisson, 235 Ga. App. 51; 508 S.E.2d 714 (1998).  

The Georgia Supreme Court has placed the affirmative obligation on the candidate to establish his qualification for office. Therefore, the party challenging that eligibility is not required to disprove anything regarding the candidate's eligibility to run for office, as the entire burden is placed upon the candidate to affirmatively establish his eligibility for office.  Haynes v. Wells, 273 Ga. 106, 108-109 (2000). Thus, the Respondent bears the burden of proof as to any challenge to his qualifications for the office he seeks. See also, Johnson v. Hudgens, 54 OSAH 157 (2002). 

The State Constitution provides that Senate candidates must be “legal residents of the territory embraced within the district from which elected for at least one year.” Ga. Const. Art. III, Sec. II, Par. 3(a). The corresponding statutory provision reiterates these required qualifications of state Senate candidates.  O.C.G.A. § 28-2-2(b). The 2004 election will be held on November 2, 2004.  Therefore, Respondent must have been a resident of Senate District 47, where he has declared his candidacy, for at least one year prior to that date, or as of November 1, 2004.  1989 Op. Atty. Gen. 89-31.  

Pursuant to Code Section21-2-5(b), either the Secretary of State or a qualified elector residing in a state legislative district may challenge a candidate’s qualifications to hold office.  In the present case, Petitioner challenges Respondent’s qualifications and contends that he does not meet the constitutional and statutory requirement that on the date of election, he will have been a “legal resident of the territory embraced within the district from which elected for at least one year.”  Specifically, Petitioner claims that Respondent is not a legal resident of 1955 Center Street, but instead, is  a legal resident of 6509 Hwy 106 South, which is not within District 47. The administrative court finds no merit in Petitioner’s claim.

In 2004, Respondent claimed a homestead exemption for 1955 Center Street.  Therefore, 1955 Center Street  is deemed his current residence address since the filing of that exemption on April 6, 2004. O.C.G.A. § 21-2-217(a)(14). Respondent did not claim a homestead exemption at 1955 Center Street in 2002 or 2003 because he forgot to do so in 2003 and was not eligible to do so in 2002. Therefore, the court must consider other evidence of residency for the period of November 1, 2003 until the April 6, 2004 homestead exemption was claimed.  

“The residence of any person shall be held to be in that place in which such person’s habitation is fixed, without any present intention of removing therefrom.” O.C.G.A. § 21-2-217(a)(1). “Residence” means domicile. O.C.G.A. § 21-2-2(32). To establish domicile, parties must demonstrate a physical presence and intent to make that place home. Smiley v. Davenport, 139 Ga. App. 753, 757-758 (1976)(decided under former Code 1933, § 34-103)(finding voter registration as “[p]articularly persuasive” to the establishment of domicile). There is no bright-line test to determine domicile as “no definite amount of time spent in a place is essential to make that place a home.” Id. at 757. 

In the present case, Respondent has demonstrated a physical presence at 1955 Center Street in Comer since late July or early August, 2002 with an intent to make that place home. Respondent testified that he resides at 1955 Center Street with his wife and that they moved to that address in late July or early August, 2002 after obtaining a Certificate of Occupancy. Respondent’s Declaration of Candidacy and Affidavit provide the same.  Utilities have been connected at 1955 Center Street since April 2002. Respondent receives electric service, telephone service, and water, sewerage, and trash services at 1955 Center Street.  Respondent receives mail for that address at the Comer Post Office.  Respondent is registered to vote at that address in the Comer Precinct, and has been registered to vote in the Comer Precinct since 2002. 

Although Respondent owns a number of other properties and spends time at all of these properties throughout the year, this does not affect any change in his legal residency. “If a person leaves the place of domicile temporarily, or for a particular purpose, and does not take up an actual residence elsewhere with the avowed intention of making a change in domicile, the person will not be considered as having changed domicile.” Haggard v. Graham, 142 Ga. App. 498 (1977)(decided under former Code 1933, § 34-103)(citing Williams v. Williams, 226 Ga. 734 (1970)). Here, Respondent has not taken up an actual residence elsewhere with the avowed intention of making a change in domicile. 

“One may, for purposes of convenience, maintain a residence at a place not intended as a permanent abode without affecting any change in legal domicile.” Id. Thus, Respondent may, for purposes of convenience, maintain a residence in Atlanta, or in any of the other places he owns property, without affecting any change in legal domicile as long as he does not intended them to be his permanent abode. "There must be either the tacit or the explicit intention to change one's domicile before there is a change of legal residence." Id. (citing Bush v. State, 10 Ga. App. 544, 546, 73 SE 697 (1912));  see also Bass v. Bass, 222 Ga. 378, 381 (1966). In the present case, Respondent has expressed neither the tacit nor the explicit intention to change his domicile. 

Respondent has done nothing to change his residency since he was last before this court in 2002, other than to move within the Comer Precinct from 609 Clover Avenue to 1955 Center Street. Therefore, Respondent has established by a preponderance of the evidence his physical presence and intent to make the residence at 1955 Center Street his home since late July or early August, 2002 and 1955 Center Street has been his legal residence from late July or early August, 2002 until the present.  Thus, Respondent has established by a preponderance of the evidence that he meets the residency qualifications to be a candidate for Senate District 47. Accordingly,

IV. DECISION

IT IS HEREBY ORDERED THAT the Respondent is qualified to be a candidate for Senate District 47 and his name shall remain on the ballot.

SO ORDERED THIS 2nd day of June, 2004.
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JOHN B. GATTO, Judge
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