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I.  Summary of Proceedings
The Petitioner, Christopher Boedeker, brought this action challenging the qualifications of the Respondent, Carla Roberts, to be a candidate in the general primary election for Georgia House of Representatives District 81.  More specifically, the Petitioner contends that the Respondent does not meet the constitutional and statutory residency requirements for House candidates because:

(a) 
The Respondent is not currently a resident of House District 81, as required by O.C.G.A. § 28-2-1(b); and 

(b) 
The Respondent will not have been a legal resident of House District 81 for at least one year immediately preceding the date of the election, as required by Article III, Section II, Paragraph III(b) of the Georgia Constitution and O.C.G.A. § 28-2-1(b).  

The hearing was held on June 29, 2012, before the undersigned administrative law judge of the Office of State Administrative Hearings.  The record closed on July 3, 2012, following receipt of the parties’ proposed Findings of Fact and Conclusions of Law.  
After consideration of the evidence and the arguments of the parties, and for the reasons set forth below, the Court concludes that the Respondent has met the residency requirements and is qualified to be a candidate for House District 81.  

II.  Findings of Fact

 AUTONUMLGL  

The Respondent is a candidate for the Republican nomination for the Georgia House of Representatives District 81.
  On June 8, 2012, the Petitioner, a registered voter and eligible elector in House District 81, filed a challenge to the Petitioner’s residency qualifications with the Secretary of State.  (T. 1:09:26-57, 1:10:14-20; OSAH Form 1 and attachments.)
 AUTONUMLGL  
The general election is scheduled for November 6, 2012.  Therefore, to be qualified as a candidate for the State House of Representatives, the Respondent must have maintained residency in House District 81 since at least November 6, 2011.  (OSAH Form 1 and attachments.)
3.
The Respondent decided to run for the House District 81 seat in August 2011, after the Georgia General Assembly had approved new redistricting maps.  At that time, the Respondent was living with her husband and daughter in a home located at 2832 Hawthorne Drive, Atlanta, Georgia (“Hawthorne Drive”).  Since the Hawthorne Drive residence was not located in House District 81, the Respondent decided to buy a home within the district.  (T. 4:37-5:11.)
4.

On September 28, 2011, the Respondent purchased a house located at 3297 Rose Ridge, Atlanta, Georgia (“Rose Ridge”).  The Rose Ridge home is within House District 81. (T. 5:44-52; Exs. R-2, R-6.)

5.
The Respondent intended to make the Rose Ridge house her permanent place of abode when she purchased it, and she indicated on her loan application that it would be her primary residence.  However, her husband and daughter have continued to live in the Hawthorne Drive house, which the family had owned and resided in since 2001.  (T. 5:27-36, 5:53-57, 25:13-20; Ex. R-1.)
6.
Because the Respondent’s husband and daughter do not live at the Rose Ridge address, the Respondent occasionally spends the night at the Hawthorne Drive house.  The Respondent’s daughter has a furnished room in the Respondent’s house at Rose Ridge.  Both the Respondent’s daughter and her husband spend time at the Rose Ridge house.  (T. 25:03-12; 43:07-32, 58:17-20.)

7.
The Rose Ridge house was a newly constructed dwelling, and the Respondent was its first occupant.  She purchased a number of items for her home, including flooring and appliances, prior to the closing date.  She began moving into her residence on Rose Ridge immediately after closing.  On October 15, 2011, the Respondent hired an interior designer.  With the designer’s assistance, she purchased additional furnishings over a period of six weeks.  She began spending the night at the Rose Ridge house in late November 2011, when her bed was delivered.  (T. 5:58-9:20, 19:02-20:02, 42:15-33; Exs. R-3, R-4.)
8.
On October 5, 2011, the Respondent notified the postal service that her mail should be forwarded to the Rose Ridge address effective October 20, 2011.
  (T. 9:21-40; Ex. R-5.)
9.
The Respondent changed her voter registration to the Rose Ridge address in October 2011.  She voted as an elector at the Rose Ridge address in the November 2011 special election and the March 2012 presidential preference primary.  (T. 9:47-10:20; Ex. R-6.)
10.
On or near October 25, 2011, the Respondent established natural gas service in her name at the Rose Ridge house.  The Respondent’s utility bills reflect usage for every billing period from October 25, 2011 to the present.  Prior to that date, gas was used at the home under the builder’s account.  (T. 10:23-50; Ex. R-7.)
11.
The Respondent established electrical service in her name at the Rose Ridge house beginning in October 2011. The Respondent’s bills show that electricity was used during every month from October 2011 to the present.  (T. 10:56-11:06; Ex. R-8.)
12.
Cable television service was installed at Rose Ridge on November 26, 2011. Due to the Respondent’s work and travel schedule, she was unable to make arrangements to be at home for the installation until that date.  The Respondent subscribes to television, telephone, and internet services through a bundled package. (T. 12:30-13:10, 22:54-23:45; Ex. R-10.)
13.
The Respondent established water service in her name at the Rose Ridge house in October 2011.  However, she experienced difficulty moving the account from the builder’s name to her own, and the bills she has received since she established service do not provide a clear picture of her water consumption.  She was initially billed $615.12 for water service for the period October 27 through 28, 2011.  This bill showed consumption of 49,800 gallons of water for the period June 18, 2011 through October 22, 2011.  The Respondent paid this bill but believed that an error had been made.  After her husband spoke with the service provider, the error appeared to be corrected, and a credit to her account appeared on subsequent bills.  These bills, however, showed little or no consumption (100 gallons or less in each two-month service period) until her most recent bill, which indicated consumption of 1,700 gallons.
  The Respondent testified that she showers, uses the bathroom, runs a sprinkler system, cleans, and generally uses water in the home.  Based on this credible testimony, and in light of the indisputably unusual billing pattern, the Court declines to consider the Respondent’s water bills as evidence that she did not consume water at the Rose Ridge house.  (T. 11:10-12:25, 58:00-31, 1:07:15-1:08:54; Exs. R-9, P-8, P-9, P-10.)
14.

The Respondent is a practicing physician with a busy work and travel schedule, and her overall consumption of utilities is likely less than that of many other homeowners.  Consequently, the Court declines to consider the Respondent’s relatively modest utility bills as evidence that she did not reside at the Rose Ridge house.  (T. 3:44-4:23; 20:58-21:07, 53:55-54:35, 1:05:53-1:06:50.)
15.
The Respondent registered her vehicle at the Rose Ridge address sometime in October 2011.  Her vehicle remains registered at that address. (T. 13:11-30; Ex. R-11.)
16.
The Respondent’s bank accounts and personal checks bear the Rose Ridge address. (T. 16:28-44; Ex. R-15.).

17.
The Respondent receives her personal mail and utility bills at the Rose Ridge address. (T. 16:45-17:41; Exs. R-7, R-8, R-9, R-10, R-16, R-17.)
18.
The Respondent knows her neighbors at the Rose Ridge house. (T. 43:46-46:40; Ex. P-6.)
19.
The Rose Ridge home has served as the Respondent’s campaign headquarters since October 2011, and it continues to serve that function.  (T. 40:20-41:15.)
20.
The Respondent does not currently hold a homestead exemption on any property in the State of Georgia.  (T. 13:34-39.)

21.

Prior to her receipt of a letter dated May 1, 2012, from the DeKalb County Tax Commissioner’s office, the Respondent was under the mistaken impression that homestead exemptions were filed annually in conjunction with income taxes.
  Thereafter, on several occasions in May 2012, the Respondent asked the Tax Commissioner to change her primary residence address from the Hawthorne Drive house to the Rose Ridge house.  However, the database has not yet been updated.  On May 29, 2012, the Respondent attempted to move her homestead exemption from the Hawthorne Drive house, which she owns jointly with her husband, to the Rose Ridge house.  Because she missed the filing deadline for 2012, the homestead exemption will be applied to the Rose Ridge house beginning in 2013.  In any event, the Respondent did not receive any benefit from a homestead exemption in 2012.  (T. 13:34- 16:24, 25:20-26:23, 27:38-28:14, 29:30-37, 51:54-52:07; Exs. P-4, R-12, R-13, R-14.)  

22.
The Respondent intended to reside at the Rose Ridge house beginning on September 28, 2011, and she made that home her primary residence prior to November 6, 2011.  She continues to live there and has no present intent to move to a different residence.  (T. 4:26-37; 17:42-18:00, 42:16-42.)
III.  Conclusions of Law
1.


The case at bar is governed by the Georgia Constitution and the Georgia Election Code, O.C.G.A. § 21-2-1, et seq.  Every candidate for state office must meet all of the constitutional and statutory requirements for holding the office sought by the candidate. O.C.G.A. § 21-2-5(a).

2.
At the time of their election, members of the Georgia House of Representatives “shall have been legal residents of the territory embraced within the district from which elected for at least one year.”  Ga. Const., Art. III, § II, Par. III(b); O.C.G.A. § 28-2-1(b).

 AUTONUMLGL  
Any qualified elector from the district in which a candidate is seeking election may challenge the candidate’s qualifications to hold office.  O.C.G.A. § 21-2-5(b).  Thus, the Petitioner was authorized to challenge the Respondent’s residency qualifications.
 AUTONUMLGL  
Under Haynes v. Wells, 273 Ga. 106 (2000), the burden of proof is on the Respondent to affirmatively establish her eligibility for office: 

[T]he statutes place the affirmative obligation on Haynes [the challenged candidate] to establish his qualification for office. Wells [the challenger] is not required to disprove anything regarding Haynes’s eligibility to run for office, as the entire burden is placed upon Haynes to affirmatively establish his eligibility for office.

Haynes, 273 Ga. at 108-109.  Here, to be qualified as a candidate, the Respondent must prove both that she is a current resident of House District 81 and that she has been a resident of House District 81 since at least November 6, 2011.

 AUTONUMLGL  
The standard of proof on all issues is the preponderance of the evidence standard. Ga. Comp. R. & Regs. r. 616-1-2-.21(4).

 AUTONUMLGL  
To resolve issues related to the Respondent’s residency, the Court looks to both statutory and common law regarding residency.  Under O.C.G.A. § 21-2-217(a)(1), “residence” is defined as “that place in which such person’s habitation is fixed, without any present intention of removing therefrom.”  Although the terms “residence” and “domicile” are not generally synonymous, they have the same meaning for purposes of the Georgia Election Code.  O.C.G.A. § 21-2-2(32); Dozier v. Baker, 283 Ga. 543, 543-544 (2008); Handel v. Powell, 284 Ga. 550 (2008); Smiley v. Davenport, 139 Ga. App. 753, 755-56 (1976).  The essential considerations are whether the individual has demonstrated both a physical presence and an intent to make the particular location his or her home.  Smiley, 139 Ga. App. at 757.
 AUTONUMLGL  
The Georgia General Assembly has enacted a set of rules, found at O.C.G.A. § 21-2-217, for determining the residency of individuals wishing to run for elected office.  These rules guide the Court in its consideration of this matter.  The statute provides, inter alia, that a person changes his or her residency within the state by moving to another location with the intention of making that place the person’s residence; that the “mere intention to acquire a new residence, without the fact of removal, shall avail nothing; neither shall the fact of removal without the intention;” and that certain evidence indicating where a person resides – such as where the person receives a significant amount of mail or has declared a homestead exemption – may be considered.  O.C.G.A. § 21-2-217(a).
 AUTONUMLGL  
A candidate can demonstrate his or her intent to acquire a new residence in a multitude of ways, including voter registration, voting history, homestead exemption, vehicle registrations, purchase of property, payment of property taxes, service on a jury, income tax returns, campaign disclosure reports, declaration of candidacy and qualifying affidavit, address where the candidate receives personal and business mail, and church attendance.  Dozier, 283 Ga. at 544.  The relevant issue is whether the candidate intended to establish a new residence, without regard to his or her motive for doing so.  Id. at 545.  
 AUTONUMLGL  
The address used by an individual for voting purposes is particularly persuasive evidence of domicile.  Dozier, 283 Ga. at 544.

 AUTONUMLGL  
The domicile of a candidate’s spouse is not presumed to be the domicile of the candidate, even where the candidate uses and pays expenses for the spouse’s home.  Dozier, 283 Ga. at 544; O.C.G.A. § 21-2-217(a)(7).  Further, “[n]o definite amount of time spent in a place is essential to make that place a home.”  Smiley, 139 Ga. App. at 757 (cit. omitted).  Even spending a majority of time, including sleeping, at another residence is not decisive evidence of domicile.  Dozier, 283 Ga. at 544; Williams v. Williams, 191 Ga. 437, 440 (1940).  

 AUTONUMLGL  
The location where an individual maintains a homestead exemption is not dispositive evidence of the individual’s domicile; instead, the Court must weigh all applicable factors contained in O.C.G.A. § 21-2-217.  Handel, 284 Ga. at 554.

 AUTONUMLGL  
In this case, the Respondent has the affirmative burden to demonstrate that she is a resident of House District 81 and has been a resident since November 6, 2011.  The Respondent has met this burden.  The evidence presented by the Respondent establishes both that she currently lives at the Rose Ridge address and that it has been her domicile since before November 6, 2011. 

 AUTONUMLGL  
While the Respondent travels and sometimes stays overnight at the Hawthorne Drive residence, the evidence demonstrates that her domicile is the house located on Rose Ridge and that the Rose Ridge home has been her domicile since before November 2011.  The Respondent intended to acquire a new residence in August 2011 when she learned of the new boundary lines, and demonstrated that intent when she began removing to that residence after she purchased it on September 28, 2011. She continued doing so as she moved into the house in October and November 2011.  She has voted twice from that address, a particularly persuasive demonstration of domicile.  Additionally, her vehicle is registered at Rose Ridge; she owns the home and has spent money to decorate it as her own; her campaign is headquartered at the Rose Ridge address; she receives all of her personal mail and utilities at Rose Ridge; and she began paying utility bills at the home in October 2011.  She has no current homestead exemption on the property, due to her own error, but she expects the homestead exemption to be applied in 2013.
 AUTONUMLGL  
Accordingly, the Respondent proved, by a preponderance of the evidence, that she resides in House District 81 and has resided in the district since before November 6, 2011. 

IV.  Decision
In accordance with the foregoing Findings of Fact and Conclusions of Law, the Respondent is QUALIFIED to be a candidate for House District 81, and her name shall remain on the ballot.    
SO ORDERED, this ______ day of July, 2012.



____________________________________







KRISTIN L. MILLER








Administrative Law Judge

� The Petitioner is also a candidate for the Republican nomination for House District 81.  (T. 1:10:14-16.)


� The Respondent did not request that her mail be forwarded immediately because she was traveling out of town.  (T. 9:21-40.)





� As a point of comparison, the Petitioner presented evidence that his own family of three typically consumed between 5,000 and 6,000 gallons of water per two-month service period.  (Ex. P-10.)


� In the Respondent’s family, her husband takes responsibility for tax matters.  (T. 39:00-20)
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