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☒  The state-administered test of the Petitioner’s breath was administered by an individual 
possessing a valid permit issued by the Division of Forensic Sciences of the Georgia 
Bureau of Investigation on an instrument in good working order and approved by the 
Division.  

The results of the state-administered test indicated that the Petitioner’s blood alcohol 
concentration was .152. 

III.  Conclusions of Law 

The Respondent bears the burden of proof in this matter.  Ga. Comp. R. & Regs. 616-1-2-.07(1).  The standard of 
proof is a preponderance of the evidence.  Ga. Comp. R. & Regs. 616-1-2-.21(4).  The Respondent failed to meet its 
burden as follows: 

☒  While the arresting officer had reasonable grounds to believe the Petitioner was driving or in actual 
physical control of a moving motor vehicle while under the influence of alcohol or a controlled 
substance, the officer did not have reasonable grounds to believe the Petitioner was lawfully placed 
under arrest for violating O.C.G.A. § 40-6-391.  O.C.G.A. § 40-5-67.1(g)(2)(A)(i). 

 
As recently as 2015, the Georgia Court of Appeals had held that despite the statute specifying that a peace 

officer has power of arrest only in the territory of the governmental unit by which he was appointed, 
(Ga. Code Ann. § 40- 13-30), an exception applies specifically to moving violations such that an officer 
has authority to arrest a person accused of violating any law or ordinance governing the operation of a 
vehicle where the offense is committed in his presence regardless of territorial limitations.   See State 
v. Zilke, 333 Ga. App. 344 (2015).  On certiorari to the Georgia Supreme Court, the Court of Appeals 
decision was reversed.  See Zilke v. State, 299 Ga. 232, 234-35 (2016) (concluding that “Nothing in 
the statute's history indicates that the legislature ever intended OCGA § 17-4-23 to allow officers to 
arrest traffic violators outside the jurisdiction of their respective law enforcement agencies. Therefore, 
we disapprove of Glazner v. State to the extent that case and its progeny hold OCGA § 17-4-23 (a) 
authorizes a law enforcement officer, including a campus police officer, to make a custodial arrest 
outside the jurisdiction of the law enforcement agency by which he is employed.”).  As a result, the 
arrest outside the jurisdictional limits of the city that appointed the arresting officer was unlawful such 
that the officer did not have reasonable grounds to believe the Petitioner was lawfully placed under 
arrest for violating O.C.G.A. § 40-6-391.  O.C.G.A. § 40-5-67.1(g)(2)(A)(i) 

 
Petitioner also objected to the arrest on the grounds that the officer momentarily lost sight of the vehicle 

and cited Vansant v. State, 264 Ga. 319, (1994) for the proposition that the stop was improper.  The 
facts of the Vansant case, however, are readily distinguishable from those here.  In Vansant, the 
arresting officer, responding to a “be on the lookout for” dispatch for a “white, new-styled General 
Motors van,” stopped a white van approximately one mile from the place where the incident occurred.  
The Supreme Court noted that during the suppression hearing the officer testified that “he stopped the 
white van solely because it was a white van, and admitted that he would have stopped any white van.” 
Id. at 321.  The Supreme Court further noted: 

 
It is clear from the evidence adduced at the suppression hearing that the detaining officer did 
not have the requisite particularized basis for suspecting the driver of this particular white van 
of criminal activity. He did not have a particularized description of the vehicle; he did not 
know the direction in which the vehicle had left the scene of the purported hit-and-run; he had 
not observed criminal activity on the part of the person stopped; he had no knowledge or 
suspicion that the vehicle had been involved in other similar criminal behavior. 

 
Id. (citing Terry v. Ohio, 392 U.S. 1, 21 (1968). and United States v. Brignoni-Ponce, 422 U.S. 873 
(1975). 

 
The officer’s testimony in this case was even more particularized that that in Thomason v. State, 268 Ga. 

298 (1997) where the Supreme Court concluded that the officer had sufficient particularized 
information to make the stop.  The officer made the stop as follows: 

 
Local police were alerted to be on the lookout for a brown 1978 or 1979 Oldsmobile Cutlass, 
described as being "not as dark [brown] as the sheriff department's cars," with a lighter brown 
top, being driven by a white male. Shortly thereafter, a vehicle and driver matching that 
description were seen leaving a convenience store in nearby Calhoun. After following the 
Cutlass for approximately five minutes, City of Calhoun police officer Gilbert stopped the 
car, which was being driven by appellant Thomason. 

 






