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II.  Findings of Fact 

1. On January 22, 2022, at approximately 3:30 a.m., the arresting officer initiated a stop of a 

vehicle driven by Petitioner based on a traffic violation (failure to maintain lane). 

2. Petitioner did not have difficulty producing his driver’s license, and he did not have difficulty 

exiting his vehicle or walking from his car to the patrol car.  However, while speaking with 

Petitioner, the arresting officer observed that Petitioner exhibited bloodshot eyes and slurred 

speech, and he was swaying.  The arresting officer also detected the strong odor of an 

alcoholic beverage coming from Petitioner’s vehicle and breath, and a strong odor of 

marijuana coming from inside the vehicle and Petitioner’s person.2   

3. In response to the arresting officer’s inquiry regarding Petitioner’s consumption of alcoholic 

beverages, Petitioner admitted consuming alcoholic beverages (one Long Island alcoholic 

beverage one hour prior to the stop) and also admitted to smoking marijuana around 8am the 

previous morning. 

4. Petitioner exhibited clues of impairment on three field sobriety evaluations, which he 

performed at the arresting officer’s request.  Specifically, the arresting officer observed 6 of 

6 clues on the Horizontal Gaze Nystagmus evaluation, 5 of 8 clues on the Walk and Turn 

evaluation, and 2 of 4 clues on the One-Leg Stand evaluation.  Petitioner declined the 

arresting officer’s request for an Alco-Sensor/preliminary breath test. 

 

5. Petitioner did not exhibit a clue of impairment on the modified Rhomberg field sobriety 

evaluation that the arresting officer administered.  Rather, Petitioner estimated the passage of 

30 seconds within the permissible time of 32 seconds. 

 

6. The arresting officer placed Petitioner under arrest for driving under the influence of alcohol,3 

read him the implied consent notice for drivers aged 21 and over and designated a ☐ breath 

☒ blood ☐ urine test as the state-administered chemical test.  

7. After being advised of his implied consent rights, Petitioner refused to submit to the state-

administered test of his blood as designated by the arresting officer. 

8. Petitioner was transported to the jail where an Intoxilyer 9000 breath testing instrument was 

available if the arresting officer had chosen to request a breath test instead of a blood test.  

 
2 After being placed under arrest, Petitioner admitted he had marijuana in his pants and the arresting officer retrieved 

a package of what he suspected to be marijuana from Petitioner’s pants. 
3 The citation only refers to O.C.G.A. § 40-6-391(a)(1), referencing being under the influence of alcohol, and not 

(a)(2), which references under the influence of any drug. 
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Additionally, the arresting officer was certified to operate the Intoxilyzer 9000 had the 

arresting officer chosen to request a breath test instead of a blood test. 

III.  Conclusions of Law 

In this matter, Respondent bears the burden of proof to establish that the proposed 

administrative license suspension of Petitioner’s driver’s license for refusing to submit to a 

warrantless state-administered test of his blood following an arrest for Driving Under the Influence 

(DUI) of alcohol is authorized under Georgia Code Sections 40-5-67.1 and 40-6-392 (collectively 

referred to as Georgia’s Implied Consent Laws).   

Petitioner has challenged the administrative suspension of his driver’s license on all 

grounds but primarily “challenges the unreasonable and unconstitutional demand for a blood test 

as the only option for Petitioner to avoid suffering the civil, administrative consequences of a 

license suspension equivalent to a taking of his property when he was arrested for DUI alcohol.”  

Petitioner argues that Georgia’s Implied Consent Laws allowing an arresting officer to designate 

a blood test as the only option for a driver to comply with the implied consent laws following a 

DUI arrest are unconstitutional because the laws allow “the officer to choose the most intrusive 

test as the only option when a breath test is available” in a case such as this where the officer 

charged the driver with DUI alcohol under Georgia Code Section 40-6-391(a)(1)4 and had a breath 

testing machine reasonably available to administer a breath test.  Petitioner asks that this Court 

“find the arbitrary and unnecessary demand for blood as the only option was unlawful and 

unreasonable and that any law or conditions requiring Petitioner to forfeit his constitutional rights 

to avoid a license suspension are illegal.”     

Petitioner challenges the constitutionality of Georgia’s Implied Consent Laws based on the 

laws allowing Georgia to punish Petitioner by suspending his license simply for exercising his 

constitutional right to refuse an intrusive warrantless blood test.  Petitioner argues that the value 

of a driver’s right to exercise his or her constitutional right to refuse is essentially gutted if the 

driver can be punished for exercising that right.   

After careful consideration, the undersigned is not persuaded by Petitioner’s arguments, in 

 
4 Among several cases cited by Petitioner is Birchfield v. North Dakota, 136 S. Ct. 2160 (2016).  Birchfield supra. 

involves a statute that makes it a crime for a motorist to refuse to be tested after being lawfully arrested for driving 

while impaired.  The Supreme Court in Birchfield supra. noted that “[b]lood tests are significantly more intrusive, and 

their reasonableness must be judged in light of the availability of the less invasive alternative of a breath test.”  The 

Supreme Court concluded [b]ecause breath tests are significantly less intrusive than blood tests and in most cases 

amply serve law enforcement interests, . . .  a breath test, but not a blood test, may be administered as a search incident 

to a lawful arrest for drunk driving.”  Ultimately, the Supreme Court held that “motorists cannot be deemed to have 

consented to submit to a blood test on pain of committing a criminal offense” and reversed Birchfield’s criminal 

conviction for refusing to submit to a blood test because it was based on a demand for an unlawful search under the 

Fourth Amendment. 
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part, because the United States Supreme Court stated in Birchfield v. North Dakota, 579 U.S. 438 

(2016) that Implied Consent Laws that provide for civil penalties such as license suspension for 

refusing to submit to a state-administered test following a DUI arrest are generally approved and 

that “nothing we say here should be read to cast doubt on” those laws. 

  

Petitioner seeks reversal of the administrative license suspension based on “each of the 

following rights of Petitioner that he exercised and refused to waive:  (1) the Right to be free from 

unreasonable, warrantless searches as provided by the U.S. Constitution Fourth Amendment; (2) 

the Right to be free from unreasonable, warrantless searches as provided by the Georgia 

Constitution Article I, Section I, Paragraph XIII; (3) Substantive and Procedural Due Process as 

provided by the U.S. Constitution Fourteenth Amendment; (4) Substantive and Procedural Due 

Process as provided by the Georgia Constitution; (5) Privileges or Immunities Clause of the U.S. 

Constitution Fourteenth Amendment; and (6) Privileges and Immunities Clause of the Georgia 

Constitution Article I, Section I, Paragraph VII.”   

Petitioner argues that under the “United States Supreme Court’s holding in Birchfield v. 

North Dakota, 136 S. Ct. 2160, 2184 (2016), this Court should conclude that the arresting officer’s 

demand for a warrantless blood draw from Petitioner was a violation of Petitioner’s constitutional 

rights, both federal and state, because the officer did not have exigent circumstances sufficient to 

overcome the Fourth Amendment’s warrant requirement (and also protected by Georgia 

Constitution Article I, Section I, Paragraph XIII).”  Petitioner further argues that “Petitioner was 

threatened with an unlawful search” when the arresting officer told Petitioner that if he invoked 

his constitutional right to refuse the warrantless blood draw it could result in the suspension of his 

driver’s license.  However, suspension or revocation of a motorist’s driver’s license under Implied 

Consent Laws continues to be an authorized legal consequence of refusal to submit to a state-

administered test following a lawful arrest for driving while impaired because the United States 

Supreme Court’s holding in Birchfield supra. applies to a State imposing criminal penalties for 

refusal to submit to a warrantless blood test but does not extend to civil penalties, such as license 

suspension, that have been generally approved.  Birchfield, supra.   

Georgia courts have similarly drawn a distinction between how refusal to submit to a 

requested state-administered test is treated in the criminal context versus the civil context.  Georgia 

courts have held that a refusal to consent to a breath or urine test cannot be admitted against a 

defendant in a criminal trial but have not addressed whether Respondent is prohibited from 

imposing civil penalties for such refusals against an individual’s driving privileges.  See Awad v. 

State, 313 Ga. 99 (2022) (Art. I, Sec. I, Par XVI of the 1983 Georgia Constitution prohibits the 

State from admitting in a criminal trial evidence of a defendant’s refusal to urinate into a collection 
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container); Elliott v. State, 305 Ga. 179 (2019) (Art. I, Sec. I, Par. XVI of the 1983 Georgia 

Constitution prohibits admission in a criminal trial evidence that a suspect refused to consent to a 

breath test).  Thus, in Georgia, the Implied Consent Laws authorizing suspension of a motorist’s 

driver’s license for refusing to submit to a state-administered breath, blood or urine test remain 

valid law.  

Despite the United States Supreme Court’s seeming approval of civil penalties for refusal 

to submit to a state-administered test following a DUI arrest and the Georgia Supreme Court’s 

decisions prohibiting admission of a refusal in criminal trials but not addressing the civil 

administrative hearings, Petitioner argues that for the constitutional right to refuse a breath, blood 

or urine state-administered test to have any meaning, it should be inadmissible in both criminal 

and civil proceedings.  Petitioner seeks a declaration that Georgia’s Implied Consent Warning and 

Implied Consent Scheme are unconstitutional both on their face and as applied to the facts of this 

case regarding an arresting officer’s designation of a warrantless blood test following a DUI arrest 

based on a charge for driving under the influence of alcohol.  However, as noted above, in 

Birchfield, supra., the United States Supreme Court stated that “prior opinions have referred 

approvingly to the general concept of implied-consent laws that impose civil penalties and 

evidentiary consequences on motorists who refuse to comply.”  The United States Supreme Court 

further stated that “nothing we say here should be read to cast doubt on” those laws but found that 

it is another matter entirely for a State to seek to impose criminal penalties for refusal to submit to 

a warrantless state-administered blood test.  The United State Supreme Court then concluded that 

“motorists cannot be deemed to have consented to submit to a blood test on pain of committing a 

criminal offense” but did not extend their conclusion to the realm of civil penalties.  The matter 

before this Administrative Court does not involve a criminal offense.  Rather, it involves implied-

consent laws that impose civil penalties against motorists who refuse to comply.  Moreover, even 

if the Court was persuaded by Petitioner’s arguments, that Georgia’s Implied Consent Laws are 

unconstitutional, this Administrative Court does not have authority to declare those statutes 

unconstitutional.  Ga. Comp. R. & Regs. 616-1-2-.22.   

Based on the foregoing, under each of the issues raised by Petitioner, including issues 

related to the Fourth Amendment of the United States Constitution, Article I, Section I, Paragraph 

XIII of the Georgia Constitution, Substantive and Procedural Due Process as provided by the 

Fourteenth Amendment of the United States Constitution and Georgia’s Constitution, the 

Privileges or Immunities Clause as provided by the Fourteenth Amendment of the United States 

Constitution and Article I, Section I, Paragraph VII of Georgia’s Constitution, the Court concludes 

that civil penalties such as license suspension for refusal to submit to a warrantless state-

administered blood test following an arrest for DUI alcohol is legally authorized even in a matter 






